RESOLUTION NO. 2024-XX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
BRENTWOOD APPROVING THE CONTRACT DOCUMENTS,
WAIVING AN IMMATERIAL IRREGULARITY, AWARDING THE
BID AND AUTHORIZING THE CITY MANAGER OR DESIGNEE TO
EXECUTE A CONTRACT AND NECESSARY DOCUMENTS FOR THE
PAVEMENT MANAGEMENT PROGRAM 2024 (ASPHALT), CIP
PROJECT NO. 336-31703, WITH DSS COMPANY DBA KNIFE
RIVER CONSTRUCTION AS THE LOWEST RESPONSIBLE BIDDER
IN THE AMOUNT OF $2,077,240.00, PLUS FUNDING
AUTHORIZATION FOR A 1% CONTINGENCY OF $20,772.40, FOR
A TOTAL FUNDING AUTHORIZATION NOT TO EXCEED AMOUNT
OF $2,098,012.40.

WHEREAS, on June 13, 2023, by Resolution No. 2023-80, the City Council
adopted the 2023/24 - 2027/28 Capital Improvement Program, which included the
Pavement Management Program 2024, CIP Project No. 336-31703 (“Project”); and

WHEREAS, this Project is scheduled to repair several manholes throughout
the City and surface the following locations: full depth reconstruction of Redhaven
Street, near Sellers Avenue; grind and overlay on Brentwood Blvd. from Hanson Lane
to Lone Tree Way; Cloverleaf Circle; Sellers Avenue from Balfour Road to Chestnut
Street; and Sunset Road from Brentwood Blvd. to Elkins Way; and slurry seal the
subdivisions north of Sand Creek Road and west of Minnesota Avenue, which includes
Ashton Place III, Hallmark, Heritage, Laurelwood Estates II, and Ponderosa
Crossroads II; and

WHEREAS, the Project was advertised on March 26, 2024, and seven (7) bids
were received and opened on April 24, 2024; and

WHEREAS, staff reviewed the bids received and is recommending the award
of the contract for the Project to DSS Company dba Knife River Construction ("KRC")
for submitting the lowest responsible bid, despite a protest submitted by the second
lowest bidder, JV Lucas Paving; and

WHEREAS, following consultation with the City Attorney’s Office and outside
counsel, staff has responded in writing to the bid protest, acknowledging that the
KRC bid omitted to enter the Base Bid price from its Bid Schedule onto its Bid Proposal
form, Exhibit A - Response to Bid Protest, herein attached; and

WHEREAS, staff recommends that Council waive this irregularity in KRC'’s bid
as immaterial for the reasons set forth in the attached letter in response to the
protest.
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NOW, THEREFORE BE IT RESOLVED that the City Council of the City of
Brentwood does hereby approve the contract documents, waive the immaterial
irregularity, award the bid and authorize the City Manager or designee to execute a
contract and necessary documents for the Pavement Management Program 2024
(Asphalt), CIP Project No. 336-31703, with DSS Company dba Knife River
Construction as the lowest responsible bidder in the amount of $2,077,240.00, plus
funding authorization for a 1% contingency of $20,772.40, for a total funding
authorization not to exceed amount of $2,098,012.40.

PASSED, APPROVED AND ADOPTED by the City Council of the City of
Brentwood at a regular meeting held on the 28th day of May 2024 by the following
vote:
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Exhibit A — Response to Bid Protest

THE CITY OF -

BRENTWOOD

HERITAGE » VISION » OPPORTUNITY

Via email only: mhilliard@brothersmithlaw.com

May 3, 2024

Mark J. Hilliard

Brather Smith LLP

2033 N. Main Street, Suite 720
Walnut Creek, CA 94596

RE: City of Brentwood Pavement Management Program 2024 (Asphalt)
CIP Project No. 336-31703
Response to Bid Protest

Dear Mr. Hilliard:

| write on behalf of the City of Brentwood (“City”) in response to the bid protest dated April 26, 2024 (“Protest”),
which you submitted on behalf of your client, J.V. Lucas Paving, Inc. (“JVL”), which submitted the second lowest bid
for the above-referenced City public works project (“Project”). Bids for the Project were opened on April 24, 2024,
The Protest challenges the bid submitted by the low bidder, DSS Company dba Knife River Construction (“KRC").

A. SUMMARY BACKGROUND

The Protest urges that the City should reject KRC's bid as non-responsive based on KRC's failure to include the
Total Base Bid price set forth in KRC’s Bid Schedule in Section 1 of KRC's Bid Proposal Form. The Protest further
alleges that this omission means that the bid was “submitted with exceptions.” Finally, the Protest urges that
based on the omission in the Bid Proposal form, the contract for the Project should be awarded to JVL, at JVL’s
higher bid price. The Protest does not cite to or reference any relevant statutory or case law.

KRC’s bid submission, which included its completed Bid Schedule, proposed to construct the Project for
$2,077,240.00 pursuant to the Total Base Bid price entered on KRC's Bid Schedule. It is undisputed that KRC
omitted to include this amount on its Bid Proposal form. According to KRC's written response to the Protest, this
omission was “a simple clerical error.” This is a credible explanation given that clerical errors are fairly common in
public bidding due to the haste required for final compilation and submission of the bid once the last-minute
subcontractor quotes have been received.

B. LEGAL ANALYSIS

The legal issue presented is whether KRC's low bid must be rejected based on this variance from the instructions in
the bid documents, or whether the variance may lawfully be waived by the City as an immaterial or
inconsequential deviation.

The City does not dispute that failure to enter the Base Bid price in Section 1 of the Bid Proposal form rendered
KRC’s bid nonresponsive, However, the City does not agree that this particular irregularity compels the City to
reject KRC's low bid and award the contract for the same work to JVL at a higher price. Section 11 of the
Instructions to Bidders, states in part: “City reserves the unfettered right, acting in its sole discretion, to waive or to
decline to waive an immaterial bid irregularities....” This reservation or rights is consistent with a robust body of
case law in California concerning the materiality of bidding irregularities.
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InBay CitesPayving & aroding, fnc. v. ity gf Sen ceendro [2004] 223 cal.appath1181 [“Bey Cites"], the appelBte
court held that puswEnt 1o wellkestablshed case Bw, the city acted within its disc etion in waiving the successtul
bidder's omission of the first page of its bid bond as an immateral or incomsequental ireeguBrity. Boy Gties
applied the esablEhad rule for waiwer of bidding wvarances as set forth incalifornia cae B

“[I]t is further well esablshed that a bid whic hsubstantial by confo mms toa callfor bids may,
thoughit is not strictly msponsiee, be acce pted f the var@nce cannot have affectad the amount
of the bid orgivena bidderanadvantage orbenefit not allowed other biddes or, in other wonds,
if thewvarance & inconsequemal.” [Boy Cites, sue, 223 Cal 4 pp.ath 1181 at 1188, quoting
ahilotti Consiroction oo v Oty af &ichmond [1996) 45 CalappathEa7 )

Thus, the first inquiry in this two-prone test & whether the failure to enter the Bid sched uke price on the Bd
Froposal form could have affected the amount of KRS bid. it could not. There 5 nod & pute as to the amount of
KRS bid, which was setforth on the Bid S hadule submitted withits bid . as indicated insection 18 ofthe
Imstructions to Bidders and the imstructioms onthe Bid Sched uke form, the Base Bd price & determined by the sum
of the exte nded totabk on the Bid Schedulke, subject tocomection inthe event ofany comp uatioral emors.

The secand inquiry & whether the varance in KRC's bid could Faws siven KRG “anadvamage or be pefit not allowed
other bidders ¥ This includes comside@tionof whether KRG could hawe withd @wn its bid without fo feitine its bid
security purswEnt to Public Cont@ct Code section 5103 [YPoC §5103]. Howewer, under PCC §5103, 8 bid may only
b withd mwn without forfeiting bid security ifaclerical mstake “made the bid materally d ifferent” fomwhatthe
bidder imended it to be. That & not the case ham.

& compuEtiomal total was notcarred cwer fomone bid documenttoanather, butthare was no ermrinthe to@l
itself. KPC's ermor did notafford KRG anadvantee not availabk toother biddems, becawse it could not se ree as
gmunds forwithd @walunder PCC B5103, [See, e g, Menefee v. ow iy of Fre o [1985) 163 Cal.app.3d 1175,
1180+1181 [uphoMing a county's waiwer of a bidder's failure tosien its bid pm posal fo m, where this ireeulrity
did notafford the bidderanopportunity to withdmw its bid wit hout forfeiting its bid security].)

Inaddition, the bid bond sumty for KRS Fas confirmed in writine that the imesuBrity on kRC's Bid Proposal form
does ot enderthe bid bond unenfomeable: KRS mmains bound bythe termms of is bid bond for the amount of its
bid. Them is no evidence thatthe omission in KRC's Bid Proposal formeawve KRG an adwant@es: ovarother bidders.

Inaddition, contrary tothe aliegationin the Protest, them is no evidence that KRC's bid includ ed amy Yexce ptiorns.™
Anexception, in this context & an express sEtement 1o the effect that the bid pro posalexclod es s pecified
mq uiremems. Them are noex e ptions in KRC's bid.

It further noted that the amuments eeam ing the Fede@l Acquiition Regulation [YFARY] in KRC's mspomse to
the Protest and in LS subsequent supplk ment to its Protestane not relkewant. The Pmojpct & not subjecttothe
FAR.

C. COMNCLUSION

Firally, the Protest must b= considered in light of wellesablshed public policy faworing award tothe low bidder,
califomia courts lewe comsistently held that pmotests alleging nonmes pomseness must be evalated foma
practical, mtherthanspecubtive or ypertechnical pe s pecthee, and reBtive to the poddic ime rest

“They must ako be wiewed inlishtofthe public imerest, mthertt@nthe private interestof a
dimppointed bidder. tt cer@inly woukd amount to a dise nice 1o the public fa kosing bidder
weere to b2 permitted tocombthroushthe bid proposal.. of the low bidderafter the fact, [and]
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cancel the low bid on minor technicalities, with the hape of securing acceptance of his, a higher
bid. Such construction would be adverse to the best interests of the public and contrary to public
policy.” (Bay Cities, supra, 223 Cal.App.4th 1181, 1189; internal quotation marks omitted.)

There is no dispute as to the amount of KRC’s hid and apart from the clerical omission on the Bid Proposal form,
KRC's bid substantially complies with the bidding instructions and offers the lowest price for the Project. The public
will benefit from having the work for the Project performed at the lowest price.

Accordingly, staff intends to recommend that the City Council waive the omission in KRC’s bid and award the
contract to KRC as the lowest responsible bidder. The City appreciates IVL's interest in the Project and welcomes
its participation in future public works bids.

Sincerely,

i o

Director of Engineering/City Engineer
City of Brentwood

c: (via email only)

Donald Lowe, Estimating Manager (KRC)
City Attorney’s Office




